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Transnational Legal Problem ( X#) ©

(—) BBAFEEZERA:

(1) Judge Jessup (in Storrs Lectures): Transnational Law, 1956) :

to include all law which regulates actions or events that transcend
national frontiers. Both public and private international law are
included, as are other rules which do not wholly fit into such
standard categories [as pure domestic laws].

Q) CEmNE (BiEE BERA 44  ekc)
048 & &4,
OB B f%
O &t (v. &Foix) (EU)
O 4 ERBEES
E@H@ﬁ@g%%;ﬁ&%+aﬁwu%m&ﬁ$nywz
392 5 428 & 549 %)
) RNBAREEHRIIZEFENA
04/ B £4( BB Et ¥ £ 8 & —UN. Charter £ 2(7)#%)
OEHAS Bz &8 HEY (BE  BEAM  ec)
(AFRBEITEE 4 (REERLI6): BEE I FRE
o)
OREsBE/BREZIEER

Q%4 %3t
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(1) s& B

DRMBL,/ 8 itk £ 8

DRR:/ A EEREHN (NEELHBE)
DRFa%zhka8% A (UN» WTO » EU » etc.)

ONGOs B A # 4%

0P B 7 2 B B4t (globalization of law) / #h B 1t ( £ & A -
51k Skiey B LB BE HH > BATS
5% TFEH #E 25 BTREBE MBS
B B8 AFE BB WTO 40 TRIPs S22 4555 + Hk

S A AEERTE)

(2) B3
Ofs2zRAs (LRZTFT 2+ 2% - - +)
D# B2 ERka (REEAERES0EEmELE L

ZEBMARREZBAE—H  ABAIHE)
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D& & FRIKB
O8FE (k&g 824)

BB/ R (NBE+EREV.ERE)

(2) BEREZREE2ZER
DEREELAREHEARAZR
(ASHFREFTABFYE 313:372:392, 428 R 549 %)

2) WSREFE:

O R&F v. %% ¥ (Harmonization) v. (Supremacy of National
Law)
O -t AR B 8% ( 2HRWE I SRET)

0 &FTTRAABA/STRAAREHES (& EEHE 6745 ;
WEBBHESE 434%)

D&FABa/ 2RFEGEE(FH 2k 2EERE )
(34 AR KR ZH—Boeing £ & &bk Hong

Leong Bank v. Ms. Win (2000)£ % )

Q) BBREEMEZENEE
O2F R (BR 25 R 4023 - {885k > ® A/ HiR4E

B 2ER (B BG% B HE RAREKE)
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—REE iR/ H AR
OScherk v. Alberto-Culver Company (U.S. Supreme Court
1974)

—SFEARNR (MARZEBLEHBRERZER)

Judge Stewart :

[The] uncertainty will almost inevitably exist with respect to
any contract touching two or more countries, each with its own
substantive laws and conflict-of-laws rules. A contractual
provision specifying in advance the forum in which disputes shall
be litigated and the law to be applied is, therefore, an almost
indispensable precondition to achievement of the orderliness and
predictability essential to any international business transaction.
Furthermore, such a provision obviates the danger that a dispute
under the agreement might be submitted to a forum hostile to the
interests of one of the parties or unfamiliar with the problem area
involved.

A parochial refusal by the courts of one country to enforce an
international arbitration agreement would not only Jfrustrate these
purposes, but would invite unseemly and mutually destructive
Jockeying by the parties to secure tactical litigation advantages. In
the present case, for example, it is not inconceivable that if Scherk
had anticipated that Alberto-Culver would be able in this country to
enjoin resort to arbitration he might have sought an order in
France or some other country enjoining Alberto-Culver Jrom
proceeding with its litigation in the United States. Whatever
recognition the courts of this country might ultimately have granted
to the order of the foreign court, the dicey atmosphere of such a
legal no-man's-land would surely damage the fabric of
international commerce and trade, and imperil the willingness and
ability of businessmen to enter into international commercial

21
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- agreements.

(9) RELBEFEZREZIA

(1) BRRERHIEY

(AP RBRNE/BRSE/BRK)

(A) Nottebohm
(Leichtenstein v. Guatemala I.C.J. 1955)

Ottt (BA) (RRERE+RAEERMELE L £
ERRFAFBKRL)

OGenuine Link ( B £ /{£47 )
DRBEESL/FREE 260 R RERIEITEE 2 4
g
01930 B £ 8

0195871982 i/ # ¥k 8
(B) Barcelona Traction (Belgium v. Spain, I.C.J. 1970)
Os %453 (EA)

ClPiace of Incorporation (‘?.;"tiida)
[INationality of Shareholders ? ( genuine link )
ff3E -
O KBENIAZRES > FRE 28%

O 28z %# (US company 50% owned by Americans,

22
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etc.)
0 BVI,/Bermuda ezc., Tax Haven Corp.
0 RRRF (MBET2 I LR A2 L4M47)

O RAMZ"IR"7E?
(C) The Boll Case (Netherlands v. Sweden, I.C.J. 1958)
O 1902 #F 2% on Guardianship of Infants(11960

Convention on Protection of Infants

re: ARBAE (EEV.TERE)

O(FR*E:EH).

(D) The Sunday Times Case (European' Court of Human
Rights, 1979)
01972 article on "Our Thalidomide Children: A Cause for
National Shame"
0Judge Zenkia (Concurring)

"The birth-place of the Magna Carta, the Bill of Rights and the
basic principles of justice —embodied in the Anglo-Saxon judicial

system and the substantial part of them already incorporated into the
Articles of the European Convention on Human Rights and

Fundamental Freedoms —in. my humble opinion can easily afford

either to do away altogether with the branch of the common law of

contempt of court under review or to amend this part of the law of

contempt of court on the lines indicated in the Phillimore Committee

report. ' ’

| O European Convention for the Protection of Human
Rights and Fundamental Freedoms., Article 10

0 &BZREE (22) eB bz iRk
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Q) BRAERERFER
(A EREZ*®
o EiEXEWR (R4 vhkiEiE)
- B (PRE=BARE v fikEs)
% Babcock v. Jackson (N.Y. 1963)
% Neumeier v. Kuehner (N.Y. 1972)
& Offshore Rental v. Continental Oil ( Calif.
1978)
- EH-ERBEFXIHETBEE (2)
- RE CkERREEFLTHIBB S RE)
(FR%E)
- DERS (RABREH VHHEH)
(HR*E)
H $E5REX: BESHBRARERRESX
%if%ﬂﬂ%z%%—&&ﬂrﬁﬁgﬁ
FIADH ) RAB "HINEENANS, #

HRFHDEED O %"
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N RSAREzAR

Somportex Ltd. v. Philadelphia Chewing Gum
(1971) (loss of good will, etc.)

Tahan v. Hodgson (1981) (piercing corporate
veil)

m AE®R ()
(B) £#

e Caseof The S.S. "Lotus” ( France v. Turkey P.C.LJ. 1927)
But note : 19581982 Conventions relating to High Sea

° RFFANZHKFLIR: “BH" 2L BFEaRRE2S
#"z & ? (BRIF3284)
£&ZREXXE re: Article 402

o TRk, AR (?)

o “#i4” k& (forum shopping) £ choice of governing law
and choice of forum

. LEEH (RE/LE)
D4&ﬂz?ﬁ/£%
(VERE—BALEL)
(RAEAM=FToEEBHRRE LT Ho
BAAARREHRAERARZE (2))

(5FFRAEF 445)
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O NewYork #iE (AHMAEHELLOMETHEZIAL)
o ERRFEH 1981 FRMERFAAERB LR H R
(forum non conveniens » £ B kIR E H I RARES
etc.) ; Hong Leong Bank v. Ms. Win ( 2600, Taipei)
o RUFE=HShEA#xzE
FHEA
By
ﬁ.Y/& MRANN X REBEHZREBEATE /2
& (£ZHREF 6t RMBM R/ HHE)
— i& ROC Law,/ROC sk, 4 #
(NYERZRE)
— #NY. Law, /N.Y. 5kl /10
(PERBERZEME)
— £ UK Law /UKEm /1 #
f#é&@/NY/UK%%z&ﬁ)
(C) SBEHAZAR R LEG4H —FEXEFE(LEMBRE
FIR) B F NAHEBARRARFTIR Y
BB

(iI)E&z0®E (?)
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Hilton v. Guyot (US Supreme Court 1895)

Chief Justice Fuller (Dissenting) :

" The application of the doctrine of res judicata does not
rest in discreton; and it is for the government, and not
for its courts, to adopt the principle of retorsion, if
deemed under any circumstances desirable or necessary.*

0 #: RFI024EE 4%
+ AHZES/REZTH/FEITB
O &% ®AE/SREH
(i) A g% (R 4023)

(iii) &) & shiksd /HEERKA (ﬂ‘_fi%l‘&)
-0 1964 Hague Convention on The Service ‘Abroad of
Judicial and Extra Judicial Documents in Civil and
Commercial Matters)

O FEAMFNEDZBHE (2002)
(iv) F4 (LEEZHR) |
D) dofT R 248 £
FERE:
o AEHRFH /WRE—HER
() ZBEZEBEHE (FEHARALEREZREE)
(i) ®AM GEEREEARA)
() BATHH (FHELIBEEKFRALFHAIBZ
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(v) ZRZEFEER® (§FA)
v) Hu
-ﬁﬁzﬁ&r
—-BHZEE

— b

() (REE#E) 2IREAZKALS /L EALS
-m%%%(ﬁﬁ&%&)? |
o BAL —rEARNR(ETMEAMER BT EL )
(W) —BH% B RS
e BREME (BHIMM)
- KF533% (K20)
— US—ROC FCN Treaty
o Oasis £ (HFARXKATHRBEZRE L)
o Faik:
B RARMRITE (12 & 154%)
w FRE (2)
W &% (371 & 375)

LR SRR F
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LN & 30
R
— RBiTH — ME4ER
— MEH(BHE FHE)— HERF(RA 462?)
— RH# - K8ME
o RAGRMITEE ISHEZMHME (BG2FE!)
@) F#/ KB/ ANRERZH %
. LuEERME iﬁ&ﬁé
LR
BEHFS
e B/ AMNKFTEARELRE?
o W/ HHZTHM
— BEGRH HRES
(5) BB/ BB ERBAER (ZF BEFEEE)
() ABABEF2EEARARGRES (D% fk

BRE/BA%k)

(B) Sovereign Immunity (from Jurisdiction & Execution)
e USFSIA '

e TralbyJury ( P4ABME £)

o RIRH
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() #OHBRRTHA (Act of God)
D) 2%#:% (ROC law or foreign law )
E) R — & (RBR#T)
6) BH #% ¥ (Transnational Business Problem ) 2. & & f 4 :
(A)Establishment of An Operation Abroad
Ve VS TVES £ 3 oF

(B)A'cquiring Control of A Foreign (say, PRC) Firm
*EE

(1) — 44

(2) &k (Riefrs)
() SFEAKH - B RS
@) % E

(5) Fmmrme
(C) A Joint Venture Agreement
(1) —#k

Q) 2F& (REfME) - nEHE5MihH%
Q) RRERESR N MAEREZER

(4) F3 s+l

(D) An International Loan Agreement
(1) —#&4FK
(2) RFrz el
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() Hke (BRTH LK Act of State Doctrine )
@) BFAEAH (EHEL)

(5) 3 A Fsh B A A2

(6)FX M&

(7) $ 3% A2 R4 #1
(E) A Distributor Agreement
(1) —A&bR&K

(2) #&ibafit (HEHHHRE)
@) atiE/ REpbE (BRLERE)

() FmBARZMRH
(F) An Agency Agreement
(1) —f&#F&

(2) &b t94E# (GE& agent Af ek 2 %)
Q) mMEZ bRy (HEFE)

(4) ¥ nsn
(G) A Licensing Agreement
(1) — sk

(2) BA#
() HEHAEHM
4) A/ Riciis

(5) E14i# e e

31



ZO0=—ERLBBMERTADTH

(6) ¥ ir#H
(H) Export Sales of a Factory/Equipment
(1) —Axtk#k

(2) o /oHB
(3) FX
(4) FmArms]
() Development (Concession) Agreement

(1) —Azf&K
(2) =H# % %8 Actof State
(3) FmmrbH
(7) REMZEZZRIEA
o fTHEERM
o BERLE (BF G BAFAHE HHKE)
o @f‘%/a\’f’ﬁ—l‘f%ﬂ'lg%ﬁi
o R (TFTHA/HEA)
DA% (£ 20E ABBEENY)
0%8% (5£F Lotus”"R : DEAIALEEENY)
@) mBEBEERZARIER
o BRFEEE
( %# Offshore Rental v. Continental Oil )

o HEBEAEE (8E)
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