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) ' 0 1 2 ' (Transnational Legal Problem) ©
)T ZY [
September 2003
yag<d K Z7°
AN ~ve-\ - PRj
(C)AAe y.3A/ <AECE " EEr<qSE
e) el XTETCZEE3 hd K Z1E

d K d —O°
(C )Judge Jessup (in Storrs Lectures): Transnational Law, 1956)°

to include al law which regulates actions or events that transcend national frontiers.
Both public and private international law are included, as are other rules which do
not wholly fit into such standard categories [as pure domestic laws].
(e) » cE 8 O+ 81 AS8 etc.
I

“t V. ¢ Qq EU
e U e Yel! Y§e1 (1317 ) ~ P 3138 3728 3928
4288 549 & 560 b
mU
(¢ ) . PQe+ed « O
., PQ fdsi . f” Nj UN.ChaterY 2(7)i
He, e d@&> 00 O +800 8 e »x . [7
Yel I Qed5 976 ¥ S, Yd©l
AAe U d23
z U
Ud K “alUz Qo
(1) 488 ()i AN—91 (3f % _ 1075
®d K Z1d03.d K U y]l<Yb
(c)b3évo
U] Ta#=+

U» A<l 3éf " t Ra
Ltw O UN8 WTO8 EUS etc.
NGOsf OCE

-16-



(e )Y b

. d [ globaizationof law Ue | * &y C81 a 8
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7 (555F. Supp. 9; 1982 U.S. Digt. LEXIS 16894)

%d K dj . eo

ac<p
x(”)px
472x & , 5d"' Z
Ee o
tw— “1t8¢E
T Uu « e V. o,
aQeedl »
o . T Ao~ "d-
S » X : N™ DY 3138 3728 3928 4288 549 & 560 ©b (e )
i bo°

¢ q v. T (Harmonization) v. (Supremacy of National Law)

» 1 Uu i <21 » x , E s, b

n, AyUe y"bB<il e YCI ..mlsgy®e6ri

n, e U "P<il 7 t @8 o b » x T
Lt Aj BoeingP Y =« / HongLeongBankv.Ms. Win (2000)

Pb
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Scherk v. Alberto-Culver Company U.S. Supreme Court 1974 | E e
ot €1t d »1otd ©
Judge Stewart®

[The] uncertainty will almost inevitably exist with respect to any contract touching
two or more countries, each with its own substantive laws and conflict-of-laws
rules. A contractual provision specifying in advance the forum in which disputes
shall be litigated and the law to be applied is, therefore, an almost indispensable
precondition to achievement of the orderliness and predictability essential to any
international business transaction. Furthermore, such a provision obviates the
danger that a dispute under the agreement might be submitted to a forum hostile to
the interests of one of the parties or unfamiliar with the problem area invol ved.

A parochial refusal by the courts of one country to enforce an international
arbitration agreement would not only frustrate these purposes, but would invite
unseemly and mutually destructive jockeying by the parties to secure tactical
litigation advantages. In the present case, for example, it is not inconceivable
that if Scherk had anticipated that Alberto-Culver would be able in this country to
enjoin resort to arbitration he might have sought an order in France or some other
country enjoining Alberto-Culver from proceeding with its litigation in the United
Sates. Whatever recognition the courts of this country might ultimately have
granted to the order of the foreign court, the dicey atmosphere of such a legal
no-man's-land would surely damage the fabric of international commerce and
trade, and imperil the willingness and ability of businessmen to enter into
international commercial agreements.

d K de O

PSA ° &S » U i u ,
(A) Nottebohm (Leichtenstein v. Guatemalal.C.J. 1955)
e " -y ' 6a€es UD ‘@
tqgr O-
GenuineLink $fUO
U t USsS, Y2 , «[" Y2I0b

1930] t » A
19580 1982» U A » A
(B) BarcelonaTraction (Belgium v. Spain, 1.C.J. 1970)
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Place of Incorporation %oh ¢
Nationality of Shareholders? genuine link

(o]

U ey %w%ul §8S, 8»Y

t dj US company 50% owned by Americans, etc.
BVIU Bermuda etc., Tax Haven Corp.

..m¥%¥% Ts %%dh -d ! éE
.mTd"e "™ E

(C) TheBoll Case (Netherlandsv. Sweden, 1.C.J. 1958)

1902 « » A on Guardianship of Infantsil960 Convention on

Protection of Infants
ree -"#P $| v. D,

S, O

The Sunday Times Case (European Court of Human Rights, 1979)

1972 article on "Our Thalidomide Children: A Cause for National Shame"

Judge Zenkia (Concurring)
"The birth-place of the Magna Carta, the Bill of Rights and the basic
principles of justicej embodied in the Anglo-Saxon judicial system and the
substantial part of them already incorporated into the Articles of the European
Convention on Human Rights and Fundamental Freedomsj in my humble
opinion can easily afford either to do away atogether with the branch of the
common law of contempt of court under review or to amend this part of the
law of contempt of court on the lines indicated in the Phillimore Committee
report.”

European Convention for the Protection of Human Rights and

Fundamental Freedoms.,, Article 10

U dGa 22 8 %&d XU

(A) D%

))H - QA IA
mUJ | CA A
PSA ©

A d Cz vt A

i % S, (CzA v¥%_8&A
Babcock v. Jackson N.Y. 1963
Neumeier v. Kuehner N.Y. 1972
Offshore Rental v. Continental Oil  Calif. 1978

-19-



j—6 @ UOdc— @B% E

j Y A* @% e« U{T¢»t S,
S”

j »0n . PQvSePQ
S”

»xila(°$+,)+"06D-./1 (7 (¢
“e T @ICA—vy' 01231t@»A t Le
P éa 24, EE Y} OQOel”
, € dx ©
Somportex Ltd. v. Philadelphia Chewing Gum (1971) (loss of
good will, etc.)
Tahan v. Hodgson (1981) (piercing corporate veil)
5726 ™
B|) 7
Caseof TheS.S. "Lotus’  Francev. Turkey P.C.1.J. 1927  But note®
1958U 1982 Conventions relating to High Sea
, EY 4021 Y 17°“Se"d -7 U “q°d ! éE
i, E 3281
»x1i a( (! reArtcled02
« 07 a 0 E

89: ; forum shopping . choice of governing law and choice
of forum
E e7 <yUpy
u dj U
Yo YC=e' 72
-B$Z%=w{ Ee7 »tU 7 € U yp
w U "d E
»x 0t Y 4]

New York > gPEoec —BA>7 de+ —

w, A°1981]t AA? Q tVYp d* @ (forum non
convenienss U e SePQ_ ~8ec. Hong Leong Bank v.
Ms. Win 2000, Taipel)
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Article31 General ruleof interpretation

1. Atreaty shall beinterpreted in good faith in accordance with the ordinary meaning

4.

to be given to the terms of the treaty in their context and in the light of its object

and purpose.

The context for the purpose of the interpretation of a treaty shall comprise, in

addition to thetext, including its preamble and annexes:

(&) any agreement relating to the treaty which was made between all the partiesin
connection with the conclusion of thetreaty;

(b) any instrument which was made by one or more partiesin connection with the
conclusion of the treaty and accepted by the other parties as an instrument
related to thetreaty.

Thereshall be taken into account, together with the context:

(&) any subsequent agreement between the parties regarding the interpretation of
thetreaty or the application of itsprovisions,

(b) any subsequent practice in the application of the treaty which establishes the
agreement of the partiesregarding itsinterpretation;

(c) any relevant rules of international law applicable in the relations between the
parties.

A special meaning shall be given to a term if it is established that the parties so

intended.

Article32 Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to
confirm the meaning resulting from the application of article 31, or to determine
the meaning when the inter pretation according to article 31:

(&) leavesthe meaning ambiguous or obscure; or

(b) leadsto aresult which is manifestly absurd or unreasonable.
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