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(C ) Judge Jessup (in Storrs Lectures): Transnational Law, 1956)º  
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�  » ¹ � Ù 
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�  n ¸ � � � À ý Ù e � ý " Ð < ì Ì � e � Y C Ï  …m Ï š Y 67 Ï �  
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�  Scherk v. Alberto-Culver Company� U.S. Supreme Court 1974� j Ê œ� �

ò † � € † � d � � � » ¹ ò † d � ö �  

Judge Stewartº  

[The]  uncertainty will almost inevitably exist with respect to any contract touching 
two or more countries, each with its own substantive laws and conflict-of-laws 
rules.  A contractual provision specifying in advance the forum in which disputes 
shall be litigated and the law to be applied is, therefore, an almost indispensable 
precondition to achievement of the orderliness and predictability essential to any 
international business transaction.  Furthermore, such a provision obviates the 
danger that a dispute under the agreement might be submitted to a forum hostile to 
the interests of one of the parties or unfamiliar with the problem area involved. 
 
A parochial refusal by the courts of one country to enforce an international 
arbitration agreement would not only frustrate these purposes, but would invite 
unseemly and mutually destructive jockeying by the parties to secure tactical 
litigation advantages.  In the present case, for example, it is not inconceivable 
that if Scherk had anticipated that Alberto-Culver would be able in this country to 
enjoin resort to arbitration he might have sought an order in France or some other 
country enjoining Alberto-Culver from proceeding with its litigation in the United 
States.  Whatever recognition the courts of this country might ultimately have 
granted to the order of the foreign court, the dicey atmosphere of such a legal 
no-man's-land would surely damage the fabric of international commerce and 
trade, and imperil the willingness and ability of businessmen to enter into 
international commercial agreements.  
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(D) The Sunday Times Case (European Court of Human Rights, 1979) 
�  1972 article on "Our Thalidomide Children: A Cause for National Shame" 
�  Judge Zenkia (Concurring) 
"The birth-place of the Magna Carta, the Bill of Rights and the basic 

principles of justicej embodied in the Anglo-Saxon judicial system and the 

substantial part of them already incorporated into the Articles of the European 

Convention on Human Rights and Fundamental  Freedomsj in my humble 

opinion can easily afford either to do away altogether with the branch of the 
common law of  contempt of court under review or to amend this part of the 
law of contempt of court on the lines indicated in the Phillimore Committee 
report.“  
�  European Convention for the Protection of Human Rights and 

Fundamental Freedoms., Article 10  
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�  Babcock v. Jackson� N.Y. 1963�  

�  Neumeier v. Kuehner� N.Y. 1972�  

�  Offshore Rental v. Continental Oil � Calif. 1978�  
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N 315 A�P�Q�R�S�c�* Young Duk Park/ Georg C. Umbricht,”WTO Dispute Settlement 1995-2000: A Statistrical 
Analysis,” 4(1) Journal of International Economic Law 213-230 (March 2001), p.213. Berbard M. Hoekman/Michel M. Kostecki, The Political Economy 
of the World Trading Systems,The WTO and Beyond,(Oxford Universitry Press, second edition,2001), p.78.  
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���� KKKK GATT g U W6 7 8 9 h ig U W6 7 8 9 h ig U W6 7 8 9 h ig U W6 7 8 9 h i  

1. GATT 6 7 8 9 : ; Wj k6 7 8 9 : ; Wj k6 7 8 9 : ; Wj k6 7 8 9 : ; Wj k  

1.1 l m n 8 9 U o � � 8 9l m n 8 9 U o � � 8 9l m n 8 9 U o � � 8 9l m n 8 9 U o � � 8 9  

� / P é À V W� Ñ —(General Agreement on Tariffs and Trade, GATT 1947)` �

j 5 (de facto)7¿ ž C · � � …† 8 8ç � g œ� Ü ž Æ• 	 ƒ ‡ W
 h º • � V WO R

P Q d c Ê x ’ %` GATT 1947 ‚ h d • 8 ç / Ï ( � U ˆ ‰º • † ‡ x ’ ž V WO

R d ¾ @%GATT 1947 µ ‰g Õ V O R P Q ™� � � � � (International Court of Justice)9

d • —8 ¿ µ ‰h „ ¸ � � • ¾ @O R %` C —< ž Ÿ „ 8 Š Ã � � � ³ %Y 25 Ï Y

1 � ! " ˆ ž 8 Ü ³ ç Ð T ¿ • —8 ® g C � ‹ W� � < ˆ Œ%ç p 8 Š Ã � � � • V

B • k l Ž � ^ …Ü k l …10\ ˆ 8 � ­ ß < † @Ç “ – / Š Ã � � � 8 ç @—ª � �

ë < %� GATT 1947 + Ç Š Ã � � � • � < • —× • 8 † @w ¤ ³ %• ‘ < � � � �

ž d %  

1.2 l p q r s U o t ; ; ul p q r s U o t ; ; ul p q r s U o t ; ; ul p q r s U o t ; ; u   

’ 7 GATT 1947 < Ï ( � • C z < t � Y œ8 ç ` k & ë ( Æ< ­ ö 5 r ‡ € �

“ 8 � ç L / � Ú d • —8 R µ • • � < x ’ ž d %GATT 1947 < …† Ò • 8 ³ n °

× • 8 ` / î “ Ô ˜ Ç Ä Ò � P � < Œö %` Ñ ” P é x y 8 Ô ˜ � ã � GATT 1947

¬ Æ� ³ n Ü • 0 Ñ ” – —~ < ; & % Š Ã � w ˜ ™P é Ñ ” d C D 8 R µ � Ó ž �

¤ ¸ • � d ˆ ž 8 x ª ` Š Ã � � � j š < Ï Q 9 8 t ß à d Š Ã � � + . › & œˆ

ç Ô ˜ Ñ ” < Ç X %  

B C � = � ° 5 r � ö / P é Ñ ” • e < ç Ð Ò � % D C Š Ã � µ _ ˜ ™? C Ì

3 Ò � 8 Ü � ' ? C Ì 3 k � 8 ç È X ª Š Ã � � � þ + Ç t ß à d � å 8 ³ %Y 23

Ï < • —8 L ÷ æ < Š Ã � 8 › & ç ³ B ÆZ Ã ž � 5 < Ñ ” Ü ç Ð Ò � < � ö % ž

Œ• � Š Ã � ˜ ™ GATT Ò • 8 ç • • ž ±  Ñ • Š { Y \ ˆ 8 Ÿ w " / � „ � � 7

� ' � „ � ˆ ž 	 ž d • � 8 . Ÿ Ê � � ® � � ' e ¹ ­ ö   ~ • 8 Ÿ Ê � } � � �

� 	 þ ˆ ­ < • � 8 ¿ g 	 w " % 11 

                                           
7 GATT1947 3�Ã�4H��.�/#1�U�ì International Trade Organization 5 ITO Ÿ�  Ú76�8���9�:
;=<�>ïß ³0ô�?�>� @3�A
4

t

�
B�C�•H�ED

��F�ö#}�»�G�7�à
H�I�J-³�~�Á= K
�L�	�4�ª�«� �M�N=O�•�P�Q�A
	�R�S�*  
8 T#.0Y GATT1947 ��U�V�W

t

���ED-³
X�Y] [Z�\
]�U�•�^�/�1�Ÿ� �³�_�`Û ba�c�N�3�A�³���D Assembly •�d�e
f�����g
P#��h

³ CONTRACTING PARTIES(T�i�Y
j�4#�
D� 7k�l���m�f-�0��D )  ,n�o�pO5H��.�/#1�U�ì        International Trade Organization 5

ITO ³�q�r�sHM  7N�t�3�á�u�'�v ITO <�>�Ú79�:�;=<
>¤ß ô1?E>#³ GATT  Kw�x
y�®�O�•=z�{� ‘7���T�.0Y#³��0.�U�ì� ‘m�š

GATT ³�|=M�}�j�
 ITO ³ Interim Commission |=M�}�~�•0É�_  K€�å�æ���•‚•
ƒ�„�•…�����  -ð WTO �0.�/#10��ã ñ] @+

ý�-

.�/10

 "÷#��¹�¯�6= Lº 1-11 *  
9 ½�†#³�‡�f#�%5�ˆ�‡H��.��=&�‰�Š�u0A-³�‹�Œ= Å4Ž•�a�K�P�Q�•�•���.0��‘�’�J  GATT1947 “�m�Ï0;�*…”�� GATT1947 c�R�P

Q�m

\

7
‰�Š�3=�� Ll�m�t�•-��.���‘�� GATT1947 S�«#³�Y

Z

��&� –ä�å GATT, Analytical Index, the interpretation of the chairman of 
the contracting parties, p.133 *  

10 T�U panel „�–�—�U working group mH§ó ˜–
—�U�™1pO½�†
m�f-�0³�®�š�c�U�7Û ˜n�T0U�d�™�›�½�v�F�œ
•�„�ž�Ÿ�n� �¡�7�¢
c�U

7� eä�„�£�T�.0Y�j�4�¤�m�f#��³%®�š� 7¥�¦�Z�4�~�•0Y#³�§�¨  ‘m�š�©=ª�v0•�T�UHyEc�	
NH³�4�«�¬ò4®­�³�F�¯� 7n�m�4�°

	�±H�%��²�³�´
µ�®�š=¶�³
·�¸=  N#T�U�7�¢
ž�¹�º�°�	�K�»�R�·�¼�*  
11 ½�‡H�
<�>�ô 39 8 51 ‡�*  
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2. 6 7 8 9 h i6 7 8 9 h i6 7 8 9 h i6 7 8 9 h i  

2.1. GATT 1947 � v w 6 7 8 9 Wx y� v w 6 7 8 9 Wx y� v w 6 7 8 9 Wx y� v w 6 7 8 9 Wx y  

GATT Y 23 Ï � ¾ @O R d ä ê • —8 s � • —¡ � � ' Ü ÷ æ� Ñ —Ò � • d

­ p 6 ¢ % 12` ã 
 Y 23 Ï d £ ¥ v 8 GATT 1947 � f g Á , ç Ð < ‹ õ • —8 � Y

22 Ï P / ž ± < • —� Y 23 Ï Y 1 � � Y 2 � 	 • v ž ± ‹ õ � Y 19 Ï Y 2 � " �

Ï 7 � ³ %Y 28 Ï ª ‘ Ñ ” d ž ± %ç Ð T ¿ ‹ õ 8 � Y 37 Ï 
 - 6 � å w ˜ ™�

Ñ —Y 4 ¤ � L / - 6 � � å T —C D d ž ± 8 � Y 16 Ï 7 ¥ ¦ d ž ± % 13 

2.2. z { | } A 2 d : �z { | } A 2 d : �z { | } A 2 d : �z { | } A 2 d : �  

� Á , Ä æ Ž 6 < � å » . ž ± 8 V Œ­ – C ž ± � å þ • v , § d × › × Ë •

O 8 • ¦ • Ò ` ¡ v < § × › × 
 < � � % D _ v , § d H N z • × Ë 8 † w Ë Wœ

§ ö � 8 € g T / O R < ¾ @8 GATT U ™š º B • T � < ¨ —%  

2.3. l ~ • 8 9 6 7l ~ • 8 9 6 7l ~ • 8 9 6 7l ~ • 8 9 6 7  

GATT 1947 Y 25 Ï Y 5 � d e f • —¿ g T / � � f / 6 � V WO R%� / ` D

Ø T © ÆZ 9 8 Š Ã � � „ " � # Ò < ¾ ~ � ^ ª Ä � 8 ­ · ¿ � Á ~ � ˜ ™� Ñ —

< • ž 8 ç Æ� � � Ñ —< • —. m Ú Ò • g 	 � « 8 Ü U � � J � � - < × 
 8 ƒ

­ B Š Ã � V ç Ð ¬ ÆŠ / m Ú � ± d v % ` B Æ� 8 Š Ã � � � þ e f C Š Ã � ¬

& Ñ —	 ¤ C � d ­ � Ò � %14B • —{ ‚ f X f t ß à < Š Ã � E ® U ­ C X Y Z [

{ _ � ' � Ñ —U É ¯ V WO R %  

2.4. € • - ‚ ƒ€ • - ‚ ƒ€ • - ‚ ƒ€ • - ‚ ƒ  

` „ � � 5 8 g Ç Ä 7 g � Ú (There is no right without a remedy)% ` GATT 1947

� < � Ú R w ‡ " º  

2.4.1. „ …†„ …†„ …†„ …† 23 ‡ ‚ ƒ h i ˆ ‰5 (‡ ‚ ƒ h i ˆ ‰5 (‡ ‚ ƒ h i ˆ ‰5 (‡ ‚ ƒ h i ˆ ‰5 (  

2.4.1.1. Š ‹ Œ� • Ž ‚ ƒ • Š •Š ‹ Œ� • Ž ‚ ƒ • Š •Š ‹ Œ� • Ž ‚ ƒ • Š •Š ‹ Œ� • Ž ‚ ƒ • Š •  

Y 23 Ï n ¸ t å æ� < � C � Ú 8 � • 0 Š Ã � � � Ã ž ³ Æ� � € < Ñ ” Ü ç

Ð Ò � % B � Ú � I ö P é Ñ ” Ô ˜ Ò • < € � & � 8 ç • 0 ] ª L / � { ° ˜ � <

Š Ã � a • j ù < z æZ [ 8 ­ ç X f o � t 
 X Y % � ç R µ U B ƒ n t æ � • ‡

L < Ä . % / t æ � < � „ ò ‰< t 
 ± e d " � 8 s � � < § � � ² Ô Õ l X ± e

< ? X %D 	 • < � ¬ ª Ò Á 8 ‘ ³ ø Ü � ¾ & È 8 • L t æ � < X f µ Ô g Ä %  

2.4.1.2. Š Œ‘ ’ • “ ‚ ƒŠ Œ‘ ’ • “ ‚ ƒŠ Œ‘ ’ • “ ‚ ƒŠ Œ‘ ’ • “ ‚ ƒ  

` j [ 	 • < ò ø � ¬ 5 8 Š Ã � { _ L C w 2 T ¿ " � d ò ‰n . œe d "

� 8 € Ò ` t å æ < ò ‰• µ 1 g ? û . • %š � 8 y ° [ ¦ ! " ´ ‰� - 8 Í � U

B • 0 ç L å µ < P é Ñ ” 8 † � L y ° < 	 • ª L – z ¶ 9 † m • 5 < · › • ¸ �

                                           
12 •#à�³0V�¾�‡�¿�l�•0å#F�5�ô 12 ‡�ô 4 ž c ¿�•3ô 18 ‡�ô 12 ž c ¿�Ž�*  
13 K�«�p�ô 6 ‡�ô 7 ž�•¢ô 16 ‡�ô 1 ž�•¢ô 24 ‡�ô 7 ¿�•3ô 25 ‡�ô 5 ž�Ž�*  
14 GATT 1947 ô 25 ‡�ô 5 ž�»�À
"� ÂÁ=�••�á�Ÿ� �K�«�P�¦�Ã�—�"� �F0Ê�Ä�‹�Å

˜

  m�f-���
D�t�Æ�Ç�•�m�f-��È�á�Ÿ� �c�É
Ê

Ë

F�Ì�ž�•
¼Í5K”�O�ž�S�«�É

�c�Î�Ï�f#¥�¦#F�Ð�F�œ�f�6�š= 3¬�Ñ�•#œ�f�x
Ò�m�f#��Ó�f�F�À�*Ô�  
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` a 1000 † m • 5 < ¹ Í ™+ P é %` B Æ� 8 † � < å µ � ò � � § � � º µ 1 g

? û . • 8 ! † � d ¹ Í ò ‰• » t º œe < P é " � %  

2.4.2. ”””” • € • – • ‚ ƒ• € • – • ‚ ƒ• € • – • ‚ ƒ• € • – • ‚ ƒ —˜—˜—˜—˜ ™™™™šššš GATT 1947 W@›W@›W@›W@›  

³ %Y 23 Ï d • —8 ¿ { _ g < ~ Ç Ä r g � Ú < Æ� %� Ï • —™š º • • w

" < � ö Ò U 8 U • C Š Ã � ¼ É� ç ; %Ñ —9 s Ü T s { þ d Ä . � ½ ¾ Ü Ñ å 8

Ü & Ñ —¬ Æ~ � ã � � ž v ™%`  GATT 9 d Ä . º t ½ ¾ Ü Ñ å 8 { _ � ã | /

Š Ã � d 9 V d ˆ ž º  

(a) Š C Š Ã � µ œˆ ç `  GATT d Ò �  Ü  

(b) Š C Š Ã � [ ˆ ­ � Z [ (€ w • � � Z [ ª ¿ .    GATT ‡ � « ) Ü  

(c) g ? û ç Ð Æ� › ` %  

GATT L / g � ' Ü w � ' � Ñ —< Z [ A n ¸ ì Ð ² X 8 € • º � Ñ —< * @

� = 8 ` / î � � · ¿ Š Ã � T Ä . < Œö %À � d 8 D Š Ã � d Ä . º t ½ ¾ Ü Ñ

å 8 � ç ‡ L � R µ g � '  GATT Ò � Ü • —d Æ� › ` 8 � t å d Š Ã � ¿ þ 4 Š

Ã � n ° ™X ¼ É 8 B � 	 I � ´ � ' Ñ —ˆ ž d ¼ É �  (non-violation complaints)%

ž t u Š Ã � • ˆ P é Ñ ” 8 € C Ô ˜ d Ñ ” U Ð x Š Ã � [ ˆ d ? û Z [ € œ� ½

¾ Ü Ñ å 8 w � � Z [ ª ¿ P ­  GATT8 º Õ n . Š Ã � C � � Ú < Ç Ä % U B 8 ?

C Š Ã � d ? û Z [ ½ ¾ Ü Ñ å Ð � /  GATT d Ä . � 8 U ­ � Z [ R w P ­  

GATT8 t å Š Ã � “ { ³ %Y  23 Ï Y  1 �  (b) 7 d • —™X � ´ � ' Ñ —ˆ ž d

¼ É � Á ú O R ¾ @%B e 8 D C Š Ã � d Ä . º t ½ ¾ Ü Ñ å � U g � ? û ç Ð Æ

� › ` � 8 � t å d Š Ã � ¿ þ 4 Š Ã � n ° ™X ¼ É 8 B � ž � ÆZ ¼ É � (situation 

complaints)%  

GATT 1947 R w Q Ì I ¡ 	 • < Z [ ª ¿ � ' ç • ž 8 € ` / º  

a. 	 j [ < Z [ ­ { þ d Ä . � ½ ¾ Ü Ñ å 8 Ü & Ñ —¬ Æ~ � ã �   

b. Š Ã � � � Ã ž ÆZ í Ì 
 g � � 	 •   

c. Š Ã � � � @—8 
 [ ¦ < 	 • Z [ ³ ÆZ � – � € %  

3. œ• š h i ž ? Ÿ d   ;œ• š h i ž ? Ÿ d   ;œ• š h i ž ? Ÿ d   ;œ• š h i ž ? Ÿ d   ;  

Š Ã � � Â ³ %Y 23 Ï • ˆ 	 • 8 Ô Õ º  

3.1. L Ð Š Ã � Ü ç Ã ž ‡ P < Š Ã � ™X ³ y ì l Ü 
 N %  

3.2. ‡ L � L ç 	 ™< ì l Ü 
 N ¤ n . Ê 5 < × Ë %  

3.3. / u � v l Ã r 8 € / ‡ P Š Ã � T 8 ` ‡ € À X „ ~ � Ä Å ¾ @• 8 Þ þ V O

R ™ÆŠ Ã � � � % 15 

` O R · P j � < • � 5 8  GATT ­ Ç � � e ] C ª < Š Ã � � � • ! " ˆ E   

(joint action) • � Š Ã � T d O N %ç p • 6 7 X � � À . � À T d Ž ® � � ‰h k l

^ … (working party) z • • � %1955 ] p 8 • 6 7 X ‰h � O R ¾ @^ …�  (panel) b

                                           
15 ”�5�ô 23 ‡�ô 1 ž c ¿�"� �F�Õ�Ö�K�«�×�Å#¨� Lm�x�N�•�Ø�ö�”�³�Ž�Ù�*  
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È ‡ P O R %k l ^ …� � � å l ž …� d # ° 8 � …� � å • c —• h � � d · ý 8

\ X É d · ý 2 t � � d c •  € � O R ¾ @^ …� • � • ‚ ¦ ý d � å …� 8 B Ð

� å � • · ý d * ¶ » . 8 € ´ • ? û � å � Á • h d ¾ Ó » . 8 U B † ® g � h H

U % 16³ %  1979 ]  GATT , Ê 0 Ê ã � g P � ' ÷ � ž ± � O R ¾ @� • Ó d � ¾

³ � (Understanding Regarding Notification, Consultation, Disputes Settlement and 

Surveillance)d • —8 …� � O R ¾ @^ …� < ý A � �  GATT Ö ³ a —d 8 O R €

� � < � „ w þ ž ^ …� ® % 17  

O R ¾ @^ …¤ / � Š Ã � � � � @—‰h p ’ ¯ � h 8 ' / w þ Ë  30 f % O

R € � � ¤ � `  7 · k l Ù „ 7 ^ …� ® 4 Ö ³ a h • œŽ % 18? û 7 � O P Q g Ì

� Ä æ P � < Š Ã � ¤ g 4 O R ¾ @^ …h • œŽ < o � 8 € O R ¾ @^ …g Ç | ?

û ç Ã ž � € < · ý Ü ˆ ° 8 Ì ˜ ¾ � Ü Á ú µ � ž Í %19O R ¾ @^ …¤ L � O P Q

d � j l Ö × < 2 Î 8 R Ñ Ã 	 g g T / � Š Ã � n ° � ³ % Y  23 Ï l � 
 N Ü †

@d � � % O R ¾ @^ …R ¤ • / . ‡ P Š Ã � ž ± 8 n ¸ � € < o � 8 • 6 7 � <

x Å œ< ¾ @x P  20% O R ¾ @^ …	 Õ < • T U · P € g � ¿ 8 ^ …¤ � ~ / ‚ f

w € Ï Ð ™� ç 	 6 Ï < � j 8 • Ñ " Ñ ¯ < ¾ @ % 21 

O R ¾ @^ …u � 	 ù p 8 Ô Õ ² ‚ 9 C · � Š Ã � � � � � À ' ( ç 	 ù 8 �

	 ù Þ _ � ž ‘ ’ < 
 N Ü † @% U B 8 O R ¾ @^ …d 	 ù ¡ ® g � 
 N � ë ù 8

` µ m � Š Ã � � � � ' ( v 8 L O R € � � R ~ – —~ % � � 
 N ' / 3 ú O R Š

Ã � • C —x � ¾ @ç O R € ~ Õ 	 • % Ò Ó d C U ª ž ú ÷ æ � » ¹ g O N < Z

[ 8 x g / 
 N w _ ¾ @O R • 8 � Š Ã � � � � ; � + Ç 	 • % 22 

` ( ± GATT ° Y 9 8 • ˆ – C ‹ õ WÔ º 2 � ° Š Ã � < C � " œ(! Ä )8 M N

� ¼ É � ` „ 8 B � œc � ¼ É � � g ¿ @Ç Õ Ö ^ …� h 8 Ü ç � ® d c —% ^ …

< † @` C ž GATT � � � ' ( • “ � � ö B C Ç È ! Ä Ò • 8 × É < C x “ { 8 ª

ð Ø ! Ä < ã � 8 ð & � � � n ¸ ^ …† @� � – —~ % B C Y N R ´ � � ë ù 8 €

ª � � ë ù 8 ç � ± / � ¯ / × É � < œŽ % 23 

���� KKKK ¡ ¢ £ ¤ ¥ W¦ §¡ ¢ £ ¤ ¥ W¦ §¡ ¢ £ ¤ ¥ W¦ §¡ ¢ £ ¤ ¥ W¦ §  

1. ¡ ¢ £ ¤ ¥ ¨ ©¡ ¢ £ ¤ ¥ ¨ ©¡ ¢ £ ¤ ¥ ¨ ©¡ ¢ £ ¤ ¥ ¨ © ` 6 7 8 9 Wª §` 6 7 8 9 Wª §` 6 7 8 9 Wª §` 6 7 8 9 Wª §  

O R ¾ @o Y d ° …� Ù ` Ú 0 Ê R ‡ Ì 3 < � 7 d C % ( ± O R ¾ @‹ õ º t

j 2 d • 8 # 3 ˜ � / � o Y d ¼ � ë • O %O Ñ | O R ¾ @^ …d ‰h � + Ç ž Ÿ �

                                           
16 ÚÜÛJ`  Hð–��.0/�10� ñÛ @+

ý�-�.�Ý

 "÷#� 88 6= Lº 839 *  
17 Þ�R=M�ô  11 ‡�*  
18 Þ�R=M�ô 20 ‡�*  
19 Þ�R=M�ô 15 ‡�*  
20 Þ�R=M�ô 16 ‡�*  
21 Þ�R=M�ô 20 ‡�*…ß�›�K�à�A-³%R�á  L•-œ�f�‹�Œ

˜

 "T0U-³�â�ã�™�•�•�Ø�ö�}#y�G07 Ú˜ä 3-9 ½H9 ß *  
22 Þ�R=M�ô 22-23 ‡�*  
23 Jose Maria Beneyto, The EU and the WTO, Direct Effect of the New Dispute Settlement System  Heft10/1996, EuZW, S.295-299/296 *  
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Ë Wº T —� å Õ Ö � ‡ P � å ˜ ™d Æ� º g µ å � ó d • % 24 WTO • • ž ž *

@< � � ‹ õ (rule-based legalistic process)8 ­ � � V WO R ¾ @d & ù l º ; & d °

…j | � � ë < � • ! Ä ž * @d ‹ õ Û ° ‚ ® ¼ � ë Ó d ° � %T ¿ ª WTO ˆ ‰º

GATT 1947 < � ! Ä Ò • � 8 i [ � —y ! Ä Ò • � (principle of negative consensus)25d

l � 8 ' ¬ X � � ® 7 � � V WP Q � œˆ ‰† , < � å | # Ç % • � � . • ž ž *

@d O R ¾ @o Y 8 { » ¹ Á , w ì Ð d ÆZ 8 † � Ê Ü ^ � å d Ä . 8 L - 6 � �

å Ý ® œÒ %  

ë „ Y N < � ¿ h V � 9 º  

 

„ g O R ¾ @o Y < • O  ë < O R ¾ @o Y  

* / ! Ä Ò • 8 ‹ õ / � Ï Ð %  � å ^ …� ® 8 t u ? Ý e • � å � Þ

• 8 R • 5 É o —Ñ " WTO • ž < C �

ë %  

• T Œß w �  L ‹ õ < À T g ’ Ñ < ¼ Y 26 

g w " < O R ¾ @o Y8 R { A * [ ¦ ´ –

GATT < O R ¾ @‹ õ %  

� ê K V W…† Ñ —! ' [ { Y < O R ¾

@‹ õ %  

* / ! Ä Ò • w W{ Y � � %  7 	 g ‹ õ WÔ Œ[ ¦ —y ! Ä Ò • %  
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�  GATT Panel report 
�  1982 ������������������ �!�"�#%$  
�  1987 ����������#%$'&�(*)  
�  1988 �����*���� *���*+�,�-�.�"�/%$  
�  1990 ������0��*1�2*3�4*#%$  
�  1991 ���������*1�2*!�"�#%$  (I) 
�  1994 ���������*1�2*!�"�#%$  (II) 
�  1994 ���������65*7�8*9�)  

�  WTO Panel and Appellate Body Report 
�  ���68*(*:*;�<�=*>  
�  ��������?*@�A�B�#%$  

 

�  � � � � � � � � � �  � � � � � � � � � �  � � � � � � � � � �  � � � � � � � � � �   

�  � � � �  The Fishery Conservation and Management Act of 1976 � � � � 	


 � � 
 � � � � � � � � � � � � � 200 � � � 
 � � � � � �  ! " #

� � $ %& ' ( ) #  

�  ( ) * + (� 1982/2/22 , - .  

�  � � / 0 1 � GATT XI:1 � 2 3 4 � � � � � 5 6 7 XI:2 8 9 : � ; < #  

�  6 = � > & GATT XX ? @A B C D  E F G H I 4 �  J K L � M N O P

Q R � S T U V (g)W X Y Z Z O [ 4 � � \ ] ^ G _ ` #  

 

�  � � �  ! " #� � �  ! " #� � �  ! " #� � �  ! " #  

�  � a b a c d � e f � � g � 1986 h Superfund Amendments and 

Reauthorization Act � i � � 
 j k l m � n o 1 � � � p q # r O s � � t

d � u � v w � x y z #  

�  ( ) * + (� 1987/6 , - .  

�  � � � � 
 j k { � | � } � � n ~ � 1 � � � p q GATT III:2 ? • € #  

�  � i � • ‚ � 
 ƒ „ m � … † n � ‡ ˆ B ‰ Š n ‹ Œ L (border tax 

adjustment)� • 6 1 � Ž • � p q  (GATT III:2 ? • € )# ‰Š n ‹ Œ6 | �

• 4  ‘ ’ “ � ” • – —˜ ™� � y š z Y “ › œB • ž Ÿ   ` L ¡ ¢  £

¤ Z Z ( ) N ¥ ¦ ‰Š n ‹ Œ§ ¨ U V • ž Ÿ   ` ¡ ¢ #  
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�  � � � � � $ %& ' � (  � � � � � $ %& ' � (  � � � � � $ %& ' � (  � � � � � $ %& ' � (   

�  � � e f � � 	 © ª 1970h � « ¬ ˆ ­ ® ¯  � � ° � ± � ] � ² 
 / 0 1

� GATT XI ³ 6 U XX � ; < #  

�  ( ) * + (� 1988/3 , - .  

�  � � 	 / 0 1 � XI:1� • 6 ´ � � � µ ¶ U V XI:2(b)� ; < #  

� Qualification standard -- Necessary? 
� Regulation for  the marketing -- 				  

�  XX (g) 

� Exhaustible natural resources 



  
� Restr ictions on domestic production 



  
� In conjunction with = relating to ���� pr imar ily aimed at 				  
 

�  ) � * + , - �  ) � * + , - �  ) � * + , - �  ) � * + , - �   

�  � � e f · � 4 � ¸ ¹ � 
 1 �  GATT XI:1 ³ ª º � ¸ ¹ � \ » n 1 � �

� p q  GATT III:1 � III:2#  

�  WHO • – ¼ ½ v ¾ ¿ À Á Â ¹ � Ã Ä Å Æ#  

�  ( ) * + Ç � 1990 h 11 È , - .  

�  É Ê h N : £ ¸ ¹ � 
 Z Z 1 � XI:1 

�  6 U V XX(b) Z Z  necessary �  no alternative Ë Ì & Í • � � O Î † Ï £

� § Ð Ñ v z � M Ò U V � � p q Ó Ô 6 £ Õ v ¾ 9 : � \ Ö × � ^ ¹ � r

Õ v ¾ Ø � � < � ¸ ¹ � 
 #  

�  \ » n Ù Ú • N 1 � � � p q #  

 

�  � � * + � � �  � � * + � � �  � � * + � � �  � � * + � � �  (I ) 

�  c � Û e f � � g � 1972h Marine Mammal Protection Act (MMPA)� � � Ü

Ý Þ ß à � 
 � � 
 � � � á â � ã » ä å B æ Î ç è L � é T ê / 0 6 U

GATT XI � XIII� ³ á XX � ; < #  

�  b ë � ; < Ê � u � • ì í c � Û � î ï #  

�  ( ) * + Ç 1991/9� ð ˆ � � � � � � æ¬ ñ & , - � ò ó .  

�  XX(b) � ' ¬ ô • N 9 : õ < ö å (extra-jurisdictional protection of life and 

health) 

�  � � � / 0 5 6 U XX(b)� B ÷ X ã L necessary X Y � ð ˆ N R ø ù ú û

8 O £ ¤ U V GATT � ç è ­ ® v ¬ � ´ Á ü ý � þ V � � � #  

�  � � � / 0 5 æ¬ � F ˆ � � ç è ­ ®� ð ˆ ß à ~ � 6 � � � Ô 6 U XX(g)

� ¿ � ( primarily aimed at )� ³ � 9 : õ < ö å � 	 ä Õ � ‡ � â 
 � i ­

® é � � � � #  
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�  � � * + � � �  � � * + � � �  � � * + � � �  � � * + � � �   (I I ) 

�  b ë � � � e f � � g � MMPA � � 
 � � 
 � / 0 1 � GATT XI ³ 6 U

XX � ; < #  

�  ( ) * + Ç 1994/6 � � � � � � æ¬ ñ & , - ò ó .  

�  � � š � 
 � z (I)Á� � / 0 6 U V XX(b)� necessary X Y� � � XX(g) �

primarily aimed at X Y #  

�  } z � � • á � � ­ ® ç è � ­ ¯  � O [ ã � � § � � 
 � ­ ¯  � � �

� § ¨ ‡ , � H I � � � � ­ � � Š \ � � �  V ! " #  

�  ˜ ™� # � GATT XX $ ¿ %& ' y ‡ , � ÷ X / 0 � ­ ( ) * † � + š ]

, - Ã Ä � . / (b)G ‡ , � 0 1 ­ ( £ ¤ 2 û � 3 4 5 6  / 0 � . /

(g)� M • æ¬ ð y 7 8 ˜ ™� § 9 y $ ¿ ' y ‡ ˆ y š ¯  : 0 H I � � #  

 

�  � � . / 0 1 #� � . / 0 1 #� � . / 0 1 #� � . / 0 1 #  

�  b ë e f � � ; < = > n (� � × ? @� A 3 B C � < { D . a ; < 2 k n �

E F 2 k 
 � G (CAFE)ê / 0 1 � � � p q #  

�  ( ) * + Ç 99/10� ð b ë � � � æ¬ ñ & , - ò ó .  

�  = > n Z Z 6 1 � � � p q #  

�  ; < 2 k n # 6 À ‡ H ; k n I J K L [ M� ³ N ¤ N O 8 O < P Ç 	 ( …

< Q R . Ô 5 6 À ‡ ¤ O [ ñ & S T ¤ 6 � ¯  � M • 6 ð y U ä V Wn /

0 1 � � � p q #  

�  CAFE 	 < � < X - } � < X Ú Y Z [ � � %& < � ; < H 6 / � p q � Ô

1 � � � p q � ³ 6 U V XX(g)� ; < � ð ˆ æ¬ � F ˆ § 0 ˆ ­ ( £ ¤ 2

û � \ 4 5 6  (primarily aimed at …)� 5 6 U V XX(d)#  

 

�  � � 0 " 2 3 4 5 	� � 0 " 2 3 4 5 	� � 0 " 2 3 4 5 	� � 0 " 2 3 4 5 	  

�  ] \ ^ _ � 1995h ` È e f � � © ª a b c d ¬ 8 � i � ; k � � ­ é � 1

� � � p q a Ž • � p q � ¼ ½ ã H I e f � � (TBT)t 2 g # � � ¢ ¶ h 7

GATT XX(b)a (d)a (g) � ; < � ³ - TBT:2 æi #  

�  $ Õ ) 5 j � k � e f � �  l $ / 0 Ób ë � m n 5 u � • ì í e v ' o #  

�  ( ) * + � 1996 h C È ² p � � � � q È • f � ( ) � • f r > * + � 1996

h s È , - #  

�  ( ) * +  

�  � 
 ; k � � ^ ; k § š � ^ m Ç like products.  
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�  t � 1990 h u � s v È � • � � � w k « Ÿ � ª Ö × � ; k x y 6 z � ª

1990 h 8 ] ^ ; k � m Ï é � Ç individual baseline)� M ª � « Ÿ � { | � 


« Ÿ ¢ Ò U V EP 8 } � � 1990 h � � E F ; k m Ï é � Ç statutory 

baseline)# Ô 6 U � � p q #  

�  6 U XX(b) � necessity X Y � ð ˆ ~ O H 6 1 � � / 0 #  

�  6 U XX (d)Á © baselines • ' � v w € í � 
 � � ^ ; k � • ‚ • á � �

­ baseline ƒ „ � › œ � ð ˆ …‚ v w • á † 
 r � � ‡ § å � ˆ �

individual baselines  v w #  

�  6 U XX(g)Á # 4 c ‰a b § £ ¤ 2 û � \ 4 5 6 � M Š & � 
 ; k H • �

p q - ! ‹ � � a b m Ï • æŒ• º Ž # • 6 U primarily aimed at•  

�  ‘ � ù 6 U GATT l º 
 � � ( ) - æ÷ X ’ “ ¦ ” TBT � 1 � #  

�  • f r > * +  

�  � � • f ( ) * + º � GATT XX � • ˆ � – ‚ § XX(g)Ù Ú #  

�  • f r > 6 $ ¿ ( ) � baseline • ' 
 �  —¬ � • f r > - ˆ ˜ © XX(g)

Ú ™ / 0 { | 8 O • ' baselines  
 � � � 6 x 4 � 6 U V � � p q Ù

Ú #  

�  • f r > š � • › / 0 U V  XX(g)� ³ ð � � 
 � � ^ ; k Å Æl $ � Ô 5

6 1 � III:4 
 � # 6 œ� • 6 U V XX ? @Ù Ú � 
 � � • 6 ‡ > &

unjustifiable discrimination• disguised restriction 

 

�  � � � � 6 7 8 9 �  � � � � 6 7 8 9 �  � � � � 6 7 8 9 �  � � � � 6 7 8 9 �   

�  1997 h • ž a Ÿ   � ¡ a k g ¢ £ � · � e f � � © ª 1973 h B ¤ � ¥ P †

P ¬ L � � N K � � ¦ R ˆ ä å 6 U § � ç ¨ © œ• Õ é � � � ª  � � Ç N

« K ç ¨ ¬ ­ ® Ç TED. � � � . 8 � à � ¯ š � 
 #  

�  ( ) * + Á V / 0 6 U GATT XI � XX#  

�  • f r > Á  

�  ° ± . 4 � ² ³ Á • f r > • N • ˆ XX(g)§ ¨ ´ µ ° ± . 4 � G ª £ ¤ �

4 � ¶ · � ‡ § ¸ ¿ ¹ } z A ¤ º ¥ P � » ¼ ã ç ½ ) † - � � OB P Q �

º ¾ ã L Ç sufficient nexus. #  

�  £ ¤ 2 û � \ 4 5 6 Á 6 ‡ § ¿ ^ G æ] , � \ 4 5 6 # V À � Á Â ˜ Ã Ä

Å Ñ � � Š � ­ ( - ­ ® ÆÇ � " ƒ Ó GATTXX # N � È _ É Ê V Ë ! �

M WTO � � ? @ù S T ˜ ™� Ì Ú —Á � ­ � Í X ã � V ¬ ã � – ‚ § ?

@Î - B Ï “ Ð Ñ � ¯ é L #  

�  # U V XX(g)� M ð � � ö å � v w ä � > & C D ³ 6 Ò Ó � E F Ç %& �

Ô Õ ç � ª ¼ ½ � Ö × • ì Ø � � H Ù � œÚ Û Ü � M Ø N %& ¡ Ý � ª I

l $ p q . � 1 � XX ? @#  
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�  ¬ Þ � ß ¿ À (amicus briefs)Á } z 5 • � ( ) ‡ • à á � á â ë G ª � / Î

º Ž + • ã � ¿ À #  

�  † 
 � � ä Á Ÿ   � ¡ • å � � ( ) � • f r > æ- ˆ Å � � � / 0 � † 


ù U V GATT XX#  

 

�    1969 : ; < = > ? @A ?: ; < = > ? @A ?: ; < = > ? @A ?: ; < = > ? @A ?  

 

Article 31  General rule of interpretation 
 

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning 
to be given to the terms of the treaty in their  context and in the light of its object 
and purpose. 

2. The context for  the purpose of the interpretation of a treaty shall compr ise, in 
addition to the text, including its preamble and annexes: 
(a) any agreement relating to the treaty which was made between all the par ties in 

connection with the conclusion of the treaty; 
(b) any instrument which was made by one or  more par ties in connection with the 

conclusion of the treaty and accepted by the other  par ties as an instrument 
related to the treaty. 

3.  There shall be taken into account, together  with the context: 
(a) any subsequent agreement between the par ties regarding the interpretation of 

the treaty or  the application of its provisions; 
(b) any subsequent practice in the application of the treaty which establishes the 

agreement of the par ties regarding its interpretation; 
(c) any relevant rules of international law applicable in the relations between the 

par ties. 
4.  A special meaning shall be given to a term if it is established that the par ties so 

intended. 
 

Ar ticle 32  Supplementary means of interpretation 
 

 Recourse may be had to supplementary means of interpretation, including the 
preparatory work of the treaty and the circumstances of its conclusion, in order  to 
confirm the meaning resulting from the application of ar ticle 31, or  to determine 
the meaning when the interpretation according to ar ticle 31: 
(a) leaves the meaning ambiguous or  obscure; or  
(b) leads to a result which is manifestly absurd or  unreasonable. 
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���� ���� � � � � � � 	 
 � �� � � � � � 	 
 � �� � � � � � 	 
 � �� � � � � � 	 
 � �   

(Õ ) @À � 
 î ç G è ¾ é � î ç   

(q ) ¬ Þ ¶ ” - Õ ê ¶ ” O ë ì $   

1. ¬ Þ ¶ ” � 6 x y í î ¶ ” ï ð � 
 ¢ � ñ ˜ Ì Ú ò ó � z Y � : ë

ô õ   

2. ¶ ” � ¼ ö � x § Õ P B ½ L  � • á Õ P „ ²   

(d ) f ÷ ï ð a ø • ï ð - ‹ Á ï ð � ù › a ¶ ” O æ6 $   

1. ù › ¶ ” � ú 2 a � Ü 6 $   

2. ù › ¶ ” � v ¬ 6 $ Z  B ¶ L  B ” L   

3. ¶ ” ï ð 
 ¢ � O æ   

4. ù › ¶ ” � û ü ý þ 6 $   

(` ) • ' 3 �  ¶ ” � �   

 
 





 ���� 	 � � � � � � 
 � �	 � � � � � � 
 � �	 � � � � � � 
 � �	 � � � � � � 
 � �   

(Õ ) Ì Ú  � ? � �   

1. � : Ù Ú Á  B � : � � � ¶ L   

2. ¬ � Ù Ú Á ï ð Z í î ï ð 
 ¢   

: ë Z  B ô õ L � � �  

(q ) î ) Œ� � �   

(d ) • 	 ¶ ”  b 
   

(` ) ¶ ” � ¼ ö Z ö @a � � a P 
 �   

(s ) ¶ ” � � � ž Z � � � 	 “ � �   
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 ! " # � � � � $ � � % &� � � � � � � � �  
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 �  
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(d ) � � � � � � � �  

(` ) è �  � � ˜ V � � • € � Ú ø  
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(s ) � : - � � X Ú Y   � � 6 X " V � : - � �  

(# ) € � ÷ y O é ³  

($ ) � % ” å &  

(' ) ( Ž O )  � � * � ? ¾  

(Ê ) + , å - .  / @/ G 0 À  0 O 1 À  

(Ê Õ ) + , 2 3 G 4 5  / 6  
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