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* "Conduct may as amount to a concerted practice even where the parties have not explicitly subscribed
to a common plan defining their action in the market but knowingly adopt or adhere to collusive devices
which facilitate the co-ordination of their commercial behaviour. Furthermore, the process of
negotiation and preparation culminating effectively in the adoption of an overall plan to regulate the
market may well also be characterised as a concerted practice." Case T-7/89 Hercules v. Commission,
[1991] ECR 1I-1711, Para. 256
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® "It remains, however, essential for the Commission to prove participation for each individual
undertaking concerned. When this burden of proof is met, it belongs to the companies confronted with
the evidence of their culpability to prove that this evidence is either insufficient or the conclusions based
upon it are unsound. /d. at 113. (citing opinion of Advocate General Sir Gordon Slynn in joined cases
100-103/80, SA Musique diffusion Francaise [1983] ECR 1825, 1931); see Joined Cases C-204/00 P,
C-205/00 P, C-211/00 P, C- 213/00 P, C-217/00 P and C-219/00 P, Aalborg Portland A/S and others v
Commission, Para. 132.) (Holding that "[w]hen the Commission establishes that the undertaking in
question has participated in an anticompetitive measure, it is for that undertaking to provide, using not
only the documents that were not disclosed but also all the means at its disposal, a different explanation
for its conduct.").
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12 "parallelism of behaviour for instance in price increases is only an indication and does not in itself
constitute evidence of collusion and this indication can only be appraised in the light of the
anticompetitive object that the parallel behaviour is supposed to have." (citing the judgement of the
Court of Justice in Case 48/69 ICI, [1972] ECR 619, at paragraphs 66-68)

13 "The past experience of the Commission has shown that it is very difficult to base a decision imposing
fines on undertakings relying exclusively or in a large extent on economic evidence" id. at 117 (citing
Woodpulp judgment of the Court of 31 March 1993, A. Ahlstrom Osakeyhtié and others v Commission,
joined cases C-89/85, C-104/85, C-114/85, C-116/85, C-117/85 and C-125/85 to C-129/85.)

W2 THTRT 2 —EMATRT ? —TT I ST R B REEE R # S 58 15 2006
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15 "To be sure, business behavior is admissible circumstantial evidence from which the fact finder may
infer agreement. But this Court has never held that proof of parallel business behavior conclusively
establishes agreement or, phrased differently, that such behavior itself constitutes a Sherman Act
offense. Circumstantial evidence of consciously parallel behavior may have made heavy inroads into the
traditional judicial attitude toward conspiracy; but 'conscious parallelism' has not yet read conspiracy out
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of the Sherman Act entirely." Theatre Enterprises, Inc. v. Paramount Film Distributing Corp., 346 U.S.
537 (1954), 540-41.
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17 "There must be evidence that tends to exclude the possibility that the manufacturer and
nonterminated distributors were acting independently. As Judge Aldisert has written, the antitrust
plaintiff should present direct or circumstantial evidence that reasonably tends to prove that the
manufacturer and others 'had a conscious commitment to a common scheme designed to achieve an
unlawful objective." Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752 (1984), 764.

18 nByt antitrust law limits the range of permissible inferences from ambiguous evidence in a § 1 case.
Thus, in Monsanto Co. v. Spray-Rite Service Corp., 465 U.S. 752 (1984)., we held that conduct as
consistent with permissible competition as with illegal conspiracy does not, standing alone,
support an inference of antitrust conspiracy. To survive a motion for summary judgment or for a
directed verdict, a plaintiff seeking damages for a violation of § 1 must present evidence
"that tends to exclude the possibility” that the alleged conspirators acted independently.
Respondents in this case, in other words, must show that the inference of conspiracy is reasonable in
light of the competing inferences of independent action or collusive action that could not have harmed
respondents.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986), 588.

19 "On remand, the Court of Appeals is free to consider whether there is other evidence that is
sufficiently unambiguous to permit a trier of fact to find that petitioners conspired to price
predatorily for two decades despite the absence of any apparent motive to do so. The
evidence must 'tend to exclude the possibility' that petitioners underpriced respondents to compete for
business rather than to implement an economically senseless conspiracy. In the absence of such
evidence, there is no 'genuine issue for trial' under Rule 56(e), and petitioners are entitled to have
summary judgment reinstated." Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986),
588.

20 "While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual
allegations, a plaintiff's obligation to provide the 'grounds’' of his 'entitlement to relief’
requires more than labels and conclusions, and a formulaic recitation of the elements of a

cause of action will not do. Factual allegations must be enough to raise a right to relief
above the speculative level. " Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007), 555.
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