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簡報者
簡報註解
企業社會責任與機構投資人盡職治理的最新發展 (2-3頁)
相關案例事實
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簡報者
簡報註解
新聞 2-3頁
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簡報者
簡報註解
新聞 2-3頁
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簡報者
簡報註解
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簡報者
簡報註解
兼益公司董事豈非毫無責任，可以為所欲為了?!
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簡報者
簡報註解
由於健世里公司之退休老董事長游艾辛與普若達過世之父親為多年好 友，故綠騎士公司於 2010 年簽訂租賃契約時，即同意以略低於當時市場行情之價 格，以每年 200 萬租金之方式，出租廠房給健世里公司，十年來不曾調整，而雙方 契約之租賃期間明確規定至 2020 年 3 月 31 日屆滿，期滿前三個月，雙方得另行議 定續約事宜。綠騎士公司於 2017 年，因生產 MLS 運動鞋導致之高額成本支出，數 度以公司獲利不佳，且租金與當地市價偏離愈來愈大，軟性嘗試與健世里公司協商 合理調整租金，健世里公司均以租約明訂不調漲為由婉拒，更強調健世里公司獲利 也有限，甚至出動退休老董事長說情等方式抗拒，因此綠騎士公司從未能調漲租金。 依據2019年市場第三方調查報告顯示，由於近年來受惠離岸風電產業之土地需求， 彰化沿岸地區類似規模土地之市面租金價格已漲幅到每年 1,000 萬元租金之水準。
健世里公司於 2020 年 2 月 1 日再告知綠騎士公司，其已努力尋找廠房，卻因附近 地區租金飆漲，遍尋不著適合的地點，若須遷往租金更便宜之地區或將工廠外移， 勢必須資遣大量當地員工，且重新遷移及安裝設備會讓口罩生產出現空窗期，造 成產能停滯，恐成為國人防疫保護網之缺口，故健世里公司願意在其財務所能負 擔之限度內，提高續約租金至每年 300 萬元，希望於租約到期後至少能夠繼續承 租彰化工廠至 2020 年年底，以利持續不間斷地大量生產口罩供政府徵用，提供給 第一線醫護人員及社會大眾，減少肺炎疫情在台灣擴散之機會，然而未獲綠騎士 公司積極回應。
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簡報者
簡報註解
問題：被告董事會於 2020 年 3 月 25 日所為將彰化土地廠房改租給彼得公司之決議是否有效？ 此項決議是否因違反章程第 4 條之 1 而無效？ 
可能的爭點
章程利害關係人條款之性質
有無BJR之適用？
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簡報者
簡報註解
問題：被告董事會於 2020 年 3 月 25 日所為將彰化土地廠房改租給彼得公司之決議是否有效？ 此項決議是否因違反章程第 4 條之 1 而無效？ 
可能的爭點
章程利害關係人條款之性質
有無BJR之適用？
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OdThe business judgment rule” presumes that in making a business
decision the directors of a corporation acted on an informed basis,
in good faith and in the honest belief that the action taken was in
the best interests of the company; this standard of review reflects
and promotes the role of the board of directors as the proper body
to manage the business and affairs of the corporation.

OThe rule is inapplicable on a showing of bad faith, disloyalty, ultra
vires actions, intentional misconduct, knowing violation of
law, fraud, self-interest or self-dealing, overreaching, a lack of due
care, a failure to secure available material information, the
abdication of corporate responsibilities, or a lack of any rational
business purpose.


簡報者
簡報註解


Decisions by directors and officers are subject to the business judgment rule, under which the courts will not interfere with good faith decisions made in the exercise of business judgment1and in the honest belief that the action was taken in the best interest of the corporation.2 It reflects the requirement that a director or officer perform duties in good faith, in the best interest of the corporation, and with the care an ordinarily prudent person in a like position would use in similar circumstances.3 The rule precludes the courts' review of the substantive reasonableness of the business decision,4 requiring substantial deference,5 under the presumption that directors and officers of a corporation have acted in good faith and in the best interest of the corporation.6 The party challenging the business decision has the burden to establish facts rebutting the presumption.7
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簡報者
簡報註解
The “business judgment rule” presumes that in making a business decision the directors of a corporation acted on an informed basis, in good faith and in the honest belief that the action taken was in the best interests of the company; this standard of review reflects and promotes the role of the board of directors as the proper body to manage the business and affairs of the corporation.
�


What is good faith?

OTo state a claim against a board of directors for bad faith, in violation of the
duty of loyalty, a plaintiff must show either [1] an extreme set of facts to
establish that disinterested directors were intentionally disregarding their
duties or [2] that the decision under attack is so far beyond the bounds of
reasonable judgment that it seems essentially inexplicable on any ground
other than bad faith; this is a difficult standard to meet. In re
MeadWestvaco Stockholders Litig., 168 A.3d 675 (Del. Ch. 2017).

OUnder Delaware law, a failure to act in good faith may be shown where the
fiduciary intentionally acts with a purpose other than that of advancing the
best interests of the corporation.
In re Hoku Corp., 554 B.R. 901 (Bankr. D. Idaho 2016).




What is good faith?

Oin determining whether there is a breach of fiduciary duty, whether a party
has acted in good faith is a question of fact for the trier of fact, but the
standard by which the party's conduct is to be measured is one of law; in
making the determination as to whether a party's actions constitute a lack of
good faith, the circumstances and context in which the party acted must be
considered.

Seraph Garrison, LLC ex rel. Garrison Enterprises, Inc. v. Garrison, 247 N.C.
App. 115, 787 S.E.2d 398 (2016).




What is good faith?

CIShlensky v. Wrigley, 237 N.E 2d 776 (111.App.1968)
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Disinterested and Independence

CCinerama,Inc. v. Technicolor, Inc.,663 A 2d 1156(Del. 1995)
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Independence

COCumming v. Edens
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簡報者
簡報註解
因此接獲游艾辛來電 時僅以一句：「我只是董事之一，我也只遵照董事會決議之結果」回覆，但私下 向其友好之董事甄仕德談及游艾辛來電一事，曾表示：「之前要跟健世里公司微 幅調漲租金它不同意，且口罩一盒都不給我們，健世里公司人情淡薄，即便現在 沒人要租，我們都要收回！」

故彼得公司願意於新租約簽訂後，提供普若達及其友好之董事甄仕德個人， 分別投資彼得公司 5%股份之機會。普若達欲將此消息透過手機通訊軟體告訴甄仕 德時，不慎誤傳給郝治然，事實上，此交易至本案準備程序終結時，均尚未發生。 

。其他贊成不 與健世里公司續約之董事甄仕德則強調：「本人贊成先以高額租金來彌補公司自 2017 年以來財務虧損之情形，公司有營收方能永續發展繼續回饋社會，若公司倒 閉，就什麼社會責任都不用談了！」
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簡報者
簡報註解
每一項下寫出1-2點思考點即可。
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